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MATTER OF:

Postal Service claim against General Service Admin-

istration for penalty mail usage during Fiscal Year 1972,
DIGEST:

1. General Services Administration (GSA) rewnains indebted

to Postal Scrvice for additiounal $2,037,4E4, representing
] 1 I &

fiscal year 1972 package mailings because reduced rate
package mailing rvcimbursenent agrecment vwhich had been
made prior to fiscal year 1972 appears inconsistent
with equivalent value concept under Tostal Reorgzaniza-
tion Act and record fails to clearly indlicate that
prior vear's agreement wss in fact renewed for fiscal
year 1972,

2. Postal Service method of computiny claim against CSA
&
for fiscal yvear 1272 package maillings by anplying
& [}
. perderntages of different package sizes obtalned Irom
GSA general package mailing sanpling to all 1072
(9] C & (8]
package mailings 1s acceptable as most accurate and
reasonable method avaeilable, especially becauss CSA
provided no more accurate method of computation.

This decision responds to the request of ddchard T'. Gould,
Assistant Postmaster General, United States Postal Service, for
assistance in the collection of $2,037,464, which the Postal
Service claims the General Services Adrinistratioan (G35A) owes
for penalty mall usage during Fiscal Year (YY) 1972. The claim
was submitted to us pursuant to 39 U.S.C. § 2601(a) (1970 ed.),
which provides in part that the Postal Service may refer any
matter unceollectable through administrative action to the Ceneral
Accounting Office for collection.

This dispute arises under 39 U.S.C. § 3206{z) (1970 ed.), which
requires Governrtent agencies to transfcr to the Postal Service
out of any appropriations or funds available to them "the
equivalent amount of postage due, as cdetermined by the Postal
Service, for matter sent in the wails by or to them as penalty
mail *# # %" Penalty mail ias defined at 39 U.S.C. § 3201(1¢70 ed.)
as official mail, other than franked mail, which is authorized
by law to be transiitted in the mail without prepayment of postage.
The determination under 39 U.3.C. § 32056(a) of the "equivalent
arount of postage due' 1is based on periodic samplings and estimates
of agency mailinase, a procedure vwhich was followed by the former
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Post Office Department under former section 39 U.S.C. § 4156(a) (1964
ed.), now recodified without substantive change as 39 U.S.C. § 3206
(a). See 36 Comp. Gen. 352 (1956). Prior to the beginning of each
fiscal year, Government organizations authorized to use penalty nail
are required to submit to the Postal Service an estimate of their
expected mail volume for the next fiscal year. Based on the esti-~
‘mates, the Government organizations and the Postal Service agree
upon an amount to be paid for the use of penalty mail. 1If changes
in an apency's anticipated mail volume occur during the fiscal year
the negotlated amount is adjusted.

In 1968, the Post Office Department established three size
categorics (”suall " "large," and "odd") for package mailings under
the penalty mail privilege, charging different rates on packages
according to their size., The Post Ofiice Departient asked Vederal
agencies to supply package count estimates for the coming fiscal
year by silze category in advance of mailings. Decause GSA wvas
unable to obtain specific package count information by size
category it proposed, and the Post Cffice Department accepted,

a unit cost of {1.10 per package (the then current sirall package
regular 4th class rate) for their mailings. Similar agreements
were made between the Post Ciiice Department and GS4 for Fisceal
Year 1970 and 1971. TFor each reiwbursement agreement, GDA pro-
vided the Fost Office Department with projected cost estimates
for GSA general package mailings and Federal Supply Service (FSS)
package mailings for the coming fiscal year, based on sauples
from the current fiscal year, and final reimbursements were
subject to adjustments at the end of the respective fiscel

years based on samplings taken during those fiscal years.

Under the provisions of the Postal Reorganization Act, approved
August 12, 1970, Pub. L. Ho. 91-375, &4 Stat, 719, the organization
previocusly known as the Post Office Department becauwe the Postal
Service. The Postal Service commenced operations on July 1, 1971.
See note preceding 3¢ U.S.C. § 101 {1970 ed). On June 17, 1971,
GSA wrote to the Postal Service to request & renewal of the package
malling reimbursement agreement for Fiscal Year 1972. Oa July 6,
1971, the Postal Service sent a notice to the heads of all Govern-
ment agencies, stating that all agenciee should make arrangemernts
to reimburse the Postal Service for its services at new rates, in-
volving two adjustments: one for the pericd between llay 16 and
June 30, 1971, and the other for Fiscal Year 1972. The Postal
Service restated its policy from previous years of establishing
rates based on the type of mail, the size of the piece mailed,
and the type of service provided and noted that ''special rates
must be ... applied for."
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On July 27, 1971, the Postal Service replied to GSA's

June 17, 1971, request for renmewal of the reduced rate reiumbursoe-~

ment egrecnent. This Postal Service letter “accept(ed) your
(GSA) estirmated cost of $2,000,009 os reimbursement to tihe
Postal Service for handling the general nallinges during Ficeal
Year 1972, subject to adjustument for actual postage costs based
on the results of your September 1971, mail saupling. Postal
Sorvice also ncceopted GSA's "estimatad cost for handling CGSA
cupply distribution facility muiling # % &, Thils letter from
the Postal Service did not monticn the CSA request for renewa
of the sma2ll package rate reilvbursement ajrearent. Apparently
gometime between July 27 and Aupust 8, 1971, the postal revenue
officer with vhom GSA had been dealing made "wverbal assurences"
to soxcnue at G34 that the small packere reiuburseuwent agreement
would contdnus threvszh Fiscal Year 1972, Thoe Testal Servico
statea in this regard that the peostal cofficay in quastion had
retived on ey 31, 1%71, and during the perdiod in quastion he
vas serving caly as a teuporary consultant. It is not clear
whether CZ4 had actual ot congtriective knoviedpe of this.

¢

st 9, 1971, GSA wrote to the Postal Service
vrmmd ms £m T2 siaml Voanee TTTY A 5,4
o s dallialt Ll e G el - Letad Ao I de N L Y-

waz reporeoedly reacted with the postal officar.,
rlece roosonded with o letter dsted Scptember 13, 1

"In 198 the package catepgory was split into three
sizc categories aud rates vere established accord-
ingly. In your letter of Scpterber 1&, 1903, copy
attachcd, your agcney advissd us that you had
Insufficient information to determine ycur conts
as a rosult of our establisbiing the three package
categories; thoerefore, you proposed a unit rate
for packages. Your proposal was accepted at the
time and had coutinuved in cffcoct ever since. It
is falt that there has now hean gufficicent time
for your ageuncy to daveloy adecusate data on tha
thrce size catejories of packanes usa2d in your
‘mailing oporaticns under the pornalty nell syoten,
Also, wa believe that the Postal Reorpanization
Act requirzs us to obtain rore realistic and
prudent accounting and reporting data. Ve would
appreciate it 1f your office would provide us with
packaze data broken down by the three catcgories
for the Federal Supply Service and your general
pailings after your second mail sampling &n 1972,"
(Emphasis supplied.)
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Referring to this letter, GSA states:

"The response of the Postal Service, dated September 13,
1971, did not specifically approve or disapprove our
understanding of the reimbursement agreement but clearly
indicated that CGSA's second wmail sampling in 1972 was
the time at which we must begin to break our package
data inte the three silze categories. Based upon our
cstablished practice of using mzil sarnlincns for the
current fiscal yesr to project the estimated costs

for tne coming fiscal year, we interpreted the

Poatal fervice's letter as meaning that beriuning

with Figcel Year 1973 we would be required to bhase

our reinbursement agrecnent on the three size package
categorice. "

Cn December 17, 1971, GSA notified the Festal Service of the
amount walch it claimed it cwed for Yiscal Year 1977 genersl wail-
ings, based on wall sapplings in March and Septenmher of 1971. By
letter of January 7, 157z, the Poscal Service, referring spocif-
fcally to the small packape rate relinbursenent asreemant, iciorsed
GSA that the toree size catcgories concept was to be implenentead

inittielly in Fiscal Year 1972, not dia #iscal Year 31973. 1In adddi-
tion, tue Postzl Service suzgested that G3A was comouting its
fiscal year pachkege ma 111nr> incorrectly:

"We note that you usc March and Septeuber tests of a
given calendar year to project the voluime and budget,
amount for the Fiscel Year endinz on the subsequent
June 30th, 1t is furtner notad tnat the initdal
estiimate 1s not uodated for acteal by the subsequent
sanpling in the followilng March. Accordingly, your
sample bage is six mouths behind. We belileve that
you should use the March and September samples falline
within a piven Fiscal Year as the sample base for
determining the actual volure."

In its ¥March 10, 1975, letter to our Office, GSA contends that
it has paid the Postal Service all that 1t owes for package nalling
services provided in Fiscal Year 1972, stating:

Yk % %It 1z the position of the General Services
Administration that the Postal Service was fully
reivbursed for all GOA mailinss during Fiscal Year
1972 in accordance with an agreemaznt which was
epproved at the bezinning of the fiscal year by
the Postal Service. Our agreemeant was a remeval
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of the same type of agreement we had been using in
the years immediately preceding Fiscael Year 1972
and the postal revenue officer that GSA had been
decaling with gave us assurances that our proposed
agreement was acceptable. After the Postal Re~
organization Act became effective on July 1, 1971,
our revieuv of the Postal Service's July 6, 1971,
letter of instructions to arencics gave us no
reason to believe that our agreement was not
acceptable. When the Postal Service notificd us,
more than halfway through the fisecal vear, thot
terms other than those contained in our agree-
ment were to be applicable, we complied to the
maximum extent possible by using the three size
caregories for packages in cur Moych 1972,
samplins for general mailinnme. Trom this it

nay be clearly scen that in Fiscal Year 1972,
GSA's reinmbursenent to the Postal Service was
based squarcly oa our reimbursament agreerment

as oririnally proposed and accepted,”

In addition, GSA arguss that cven 1f it is liable to tha Postal

o ~eed A O ] VA I R, 1 L IO K N -
Sexvice, the $2,037,4C04 figure which the Postal Service hias pro-

sented was 1Incorrectly computec:

"It was not until the Pestal Service's letter of
Januvary 7, 1972, that it was uvnarbiguously stated
that our reirmbursements for Fiscal Year 1972 would
be required to reflcct the three packese size '
categories. Additionally, the Postal Service
requasted that package mailling costs for Fiscal
Year 1972 be computed solely on the basis of
samplings talken during that fiscal year. DLy
this time more than halfway into the fiscal
year, it was virtually impossible for us to
compute our packege mailing costs for the
entire fiscal year on the basis of the three
size categories, We were, however, able to
comply with the three size category sampling
requirements with respect to our pgenerzl mail-
ings in a sampling taken in March 1972, and
this information was furnished to the Postal
Service although we did not use it to compute
our reimbursement. Although it was impractical
to sample the much larger Tederal Supply Service
package nailings using the three size categories,
~  we were able to do our normal sampling of these
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mailings in April 1972, and be able to comply with the
request of the Postal Service that the reimbursenent
computations be based on saiplings tace“ during that
fiscal year. ’
“"The Postal Service contends thet it has computed the
amount of the claim it is now asserting by applyiug
the rates applicable to tue three package sizes to
the figures coutained dn the sawplines supplied by
GSA for Filscal Year 1%7Z2. As we huave pointed out,
only the swmpling for the general mailings was con-
ducted using the three size ceteporieg. The pachage
matlings of the Tederal Supply Service were not
sanpled usinyg the three size catepnrics and the
relvbursenoent for all mallings was cowpuited by

using the loag establiasbied sud agreed upon small
package rate aud the figures chtained dn our Fiscal
Year 1972 samplings.

"The Yostal Service, in arriv 1rt ot tha sum they
o

nov contend ig due thanw, the ,xcrc\_m -»
of diffevent package silzcs which our gan
showed to exist in the gene wailings to the
gross numbesr o Tt ¢ by our Yederal
Supply Service, lnis obviox~ y kos no wmore
validity than picklug percontopes at raundon,

[
2
-

There ds nothdny o suggzal that the oercantages
of different sized packagea ninlled by the Federal
Supply Service were exactly the same as those in
the general mailings and it is obvious that the
Postal Service used thase i' urLS solely because
they were the ouly ones they had, % & &
The Postal Service, on the cother hand, argues both that it wvas

underpaid by GSA for Tis cal Year 1972 package nailings aand that the

$2,037,404 which they clalm 4s owed i a8 accurate and reasonable a
fisure as can be computed. The Yostal Service makes two arguments

in support of its coutention that GZA remains indebted to the Foztal
Service for Viscal Year 1972 scervices. Basically the Postal Service
contends that the cenactnent of the Postal "norganizatiou Act pro-
cluded the acceptance of a sum less thun the actual amount due for
mailing services rendered in Tiscal Yaeaw 197 The Postal Service
arzues that the enactmeat of the PGat&l Reovr anination Act funda-
mentally altered the relationships bastween the FPostal Service and
Goverament agencles which were ul. zible to receive penalty mail
service o
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"When a government agency failed to pay its full
postage bills prior to cnactment of the Postal
Reorganization Act, the true cost of operating
that agency was understated, and the Post Cffice
Department's operating coste and apparent inef-
fiecileuey would be overstated. Toucver, the over-~
all cost to the CGovernwent and thus to the real
party in intevest, the Federal tazpaver, would
pe tue same, 45 a vesult there apparently vas
uot- any grest institutionnl iccentive within
either the exccutive or lepfelative arns of the
Goverunmcut to enforce the reimbursement provi=-
sions of the penalty pall lews zccording to
their terns,. Ry the evactrent of the Postel
Reorganization Act, hovever, the Instituticnal
relotionsiips within the CGovernuent were chanyed
fundamentally, even though the penalty nzil lewe
remained basically the same. The Lot regtruc-—
tured the postal systew so as uvltirately to
charge wost costs of postal ecpovstions to uozrs
of postal scrvices, rathar than te the Tederal
taxpayer. Ji  on erccutive 3goncy ware per-~
mitted to roluse Lo pay for the costs of gll

the sexvicas involved in handlias its mail,
witnout & pesitive authorizotion of law to do
s0, then tne statutery plan exhedied In the
Postal Keorganization Act would bo wholly
frustrated, since the coszte would to be
charged eiifuer to tue nostnl custeoner or to
postel appropriations, tnerecy unjustly
overcnargivng the customer, contrary to 39

U.5.C. 403(c) 3622(¥)(3), and wisleadiny
everyouc, Cowfr;3s and tie public, as to the
actual econcale erficiency of thw management

of the postal systewm. HMoreover, such unilliateral
action by an executive agency would aleo frus~
trate the normsl legislztiva ovarsizht conductad
by the appropriate appreosriations cormiltteas with
respect to that agency, since scme of the e:pense
of that agency's operations would he concealed in
the postal budaet, beyond the usval legislative
reviev. Ve cannot agree that tlhaere can be any
legal basis for such unilateral activity by an
executive sgency, except a positlve and explicit
autnorizatnoq of law euacted by 2 subsequent
Congress."
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Because of the basic changes in its structure, the Postal Scrvice
argues, ''it would be impossible for us to continue the set of in-
formal agreements that [had] governed our business affairs % % &"
before the effective date of the Postal Reorganization Act.

The Postal Service also orgues that even if the postal revenue
officer with wvhom (GSA had dealt bad in fact given GSA "verbal assur-
ances” of the continuing overability of the small package rate reim—
bursement agreement through Fleeal Year 1972, tha agreement would be
unenforceable. Yhe Postal Service cites giggr“%wggpp Insurance Corp.
v. Merrill et 21., 332 U.S. 380 (1947), & leadin: case dealiug with
the Government's contractual 1liability for the unauthorized aets of
its agents, wherein the Supreme Court stated:

Yk ok % anyone enterins into an arrangenent with the
Governrent takee the rvisk of havisy aceurately ascer-
tained that he vho vurports to sct for the Governmen

stays withia the bounds of his authority. The scope

of thdg suthority may be o citly dezfined by Congress

or be linitcd by uelouate: iziation, propariy excrcised
throuri tire rule-~mekin. powe . Aad Lnig is g0 evaen

=t

though, as hexe, tne agent hivscelf way have been ua~-
- BPON : P N « K ot
avarc of the limltotiens uvson his authsriecy, & = %

332 UoSc &t 36&.

We believe 1t is cliear, ag the Pestal Service suggests, thot
39 U.5.C. § 3206(a), mupra, vhich ragulres Governvent agencies ta
transfer to the Poztal Serviece the equivalent amount of postaze
due, gs determined by the Postal Service” for penalty nail, con-
teuplates that amountsg so tranelerred will reasonably approximate
the actual value of nénalty wail'uzcd. This currvent requirement
does not seem to differ in substance from that epplicable uvader
the predecessor Post Office ﬁnnart went, althouzh COASiLuI““lOJS
then existine justified greater flexibility in ascertaining the
degree of equivazlency rcquired. Cf.,356 Comp. ben. 352, supra,
at 355. In any event, we 2180 zrres witgh the Postal Service
that the basic thrust and purpoczs of the Postal Beorganization
Act in effect strengthen thc eauival ey requirement. Szey £.9.,
39 U.S.C. §§ 101(d), 403(c), 3622(M)(3)(1870); H.K. Rep. Ho. 91~
1104, 16~17 (1979). Ve believe it is equally clear that the
arrangenent betweoen GSA and the formar Post Office Department,
whereby the "sinall packaze rate' was asplied to a1l GSA puhl.ﬁe
malilings, did not even purport to refluct the actual value of pen=~
alty mail usead.
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Ve do not understand GSA to dispute the foreg going observa-
tions. Rather, GSA's basic aryumont is that it had an aprecmeant
with the Tostal Service to providﬁ reinbursament exclusivaly at
the smoll pacliage rate for Iiscal yoar 1972, so taat the latter
represcnted 1n Lf ] t the equ1vn30nc amount ' as determinad by
the Postal ¢zrvic Yowaever, G3IA's contenticon nrust, in our
view, be vrejac ﬂi for two reasconn., First, for the reascons stated
above, 1t aprears Lo us that the Postsl Servieo vwould lack zutho-
rity to cxtend under the Postal Poovganization Act an agreement
inconszistent on its fzce with thz ejuivalency regulvemens., Se-~
cond, the rccord kofore vs sinply £241ls teo suupott a clear ''meet--
1ng of the ninds ite to the egreenent alleged by GEA,
Althoush G524 raoauested a2 renewal of the small paclicge rate reim-
bursenent a"recmanr ca June 17, 1971, by CHA' own acrmissicn the
Postal Ser NOVOY drpc*ficall reYerred to that request until
Januvary 7, atowhich tive fhe rogues s rejaectea. W ocan
not held thor the Fostal Serviaec ted itgell to a reueval
of the reivburcenent agrocnent sively Locause it did not roject
GSA's renewnl propesal sconer. oveover, C3A's relianca on a
postal ofx*b:”'” varbal assurasce ol the continuing o,rr“Lion of
the agrecrcnt is 7.‘2u 1y rdsplaccdisn view of the vole in the
lerrill cace, suurs
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The clain is conpored of tvo fijures:  S14Z,(69 for GSA's
general mui}jngu and $1,.8U4,798 for Foederal Supply fervice
nailinga. CSA obiects to the rethod which the Postal Service
used in its corputations, arguing that the Postal Scrviece's

use of the percentagzes of the three diiferent colze packages
from the March 1972 censreld rallinge savpling in ficuring the
awount due for package maillnps for the entiroe fiscal year vas
iwproper. The GSA state3d that this precedure " % * has no rore
valldity than picking percentages at randon. There is nothiag
to suggest tnat the percentages of different sized packages
mailed by the Pederal Supply Service were exactly the sanc as
those in the genzral mailings * % #.°

While the basic approach of estimating the equivalent value
of penalty mall remains appropriate under tiwe Postal Keorganization
- Act, we believe, as stated previously, that the equivalency concept
requireg reinbursement in an amount reasonally calculated to appr
imate the actual valuc of penalty maill used. Any lesser standard
‘would effectively result in the provision of an unauthorized subsidy
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by the Postal Service. Coaversely, an unreesonebly high rels=
bursesent ssount would afford an uwnauthorized suksidy to the
Postal Secrvice. In the {nstant czse, while the Fostal Service's
nethod of counputing the additfional amount due {rom G54 s farw
from precise, it docs have a rationzl baeis. loreover, dua to
the misunderatanding between the parvies, it constlitates tha
enily method ava 1luolc to it, as indicated by ths record bnfore
uz. GS5A has fadled to offer a wore realistic cesputaticn, and
certainly such failure camnot excusce its liability. Accovdiugly,
{n the absence of aay oiber basis, we must accopt tha Postal
Service calculation of the elein ac 52,037,404,

In sum, it is our cpinion that CGSA is indebted to the Pestal
Sarvice in the amount stated, representing the remainder of the
equivalent value of penalty wall used during Fiscal year 1572,

GSA dnddcaten that the arpropriations ehargeable are the Cong rhl
Supply ruund, 47 = 4530, fox the ply bervice mailiage

portlon of the claim, aad the Adminlstrative (perations Fuad,
257¢2,21512.274, for the general wmallings porition.

R.F. KELLER

"Depuly Comptrellicer Genereal
cf the United States
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